UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

PJM Interconnection, L.L.C. Docket Nos. ER13600
EL15-29-000
ER15-623-001

Essential Power Rock Springs, LLC, Essential EL15000

Power OPP, LLC, and Lakewood Cogeneration, L.P.
v. PJM Interconnection, L.L.C.

JOINT REQUEST FOR REHEARING AND CLARIFICATION OF AM ERICAN
MUNICIPAL POWER, INC., OLD DOMINION ELECTRIC COOPER ATIVE, AND
SOUTHERN MARYLAND ELECTRIC COOPERATIVE, INC.

Pursuant to Section 313 of the Federal Power A8tY$SC 8825I) and Rule 713 of the
Federal Energy Regulatory Commission’s (“Commisyiétules of Practice and Procedure, 18
C.F.R. 8 385.713 (2015), American Municipal Powec,, Old Dominion Electric Cooperative,
and Southern Maryland Electric Cooperative, Inclléctively, “Joint Parties”) hereby submit
the following Request for Rehearing and Clarifioatof the Commission’s June 9, 2015 Order
on Proposed Tariff Revisions to implement the Capderformance ("CP") proposal made by
PJM Interconnection, L.L.C. (“PJM”) in this proceeg (“June 9 Order”). Joint Parties strongly
object to the June 9 Order for a number of readomschiefly because it will cause a dramatic
increase in electricity end-user costs in the P#gian without ensuring any meaningful

improvement in the reliability or quality of sereic

l. STATEMENT OF ISSUES/SPECIFICATION OF ERRORS

Pursuant to Commission Rules 713(c)(1) and 713(c)Idint Parties specify the

following issues on rehearing, each of which stémms an error or omission in the June 9 Order
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that renders the Order arbitrary, capricious, ifsiehtly supported, and beyond the
Commission's authority:

1. Whether the Commission abused its discretion by@ary the CP proposal as
just and reasonable without undertaking any meduliryidence-based analysis comparing the
relative costs and benefits of the propodslotor Vehicle Mfrs. Ass’n of United States, Inc. v.
State Farm Mut. Auto. Ins. Go463 U.S. 29, 43 (1983Burlington Truck Lines, Inc. v. United
States 371 U.S. 156, 168 (19623an Diego Gas & Elec. Co. v. FER@4 F.2d 727, 731 (D.C.
Cir. 1990); Carolina Power & Light Co. v. FERC716 F.2d 52, 55-56 (D.C. Cir. 1983);
Michigan v. EPANo. 14-46 at 7-8 (June 29, 2015 U.S.); 576 U(3015).

2. Whether the Commission erred by exposing CP Ressux Non-Performance
Charges on the basis of physical and non-physaadtcaints that the Commission realized must
necessarily be taken into account for other releyamposes. Motor Vehicle Mfrs. Ass’n of
United States, Inc. v. State Farm Mut. Auto. Ins., @63 U.S. 29, 43 (1983Burlington Truck
Lines, Inc. v. United State871 U.S. 156, 168 (1962)

3. Whether it was unduly discriminatory for the JuneO®der to expose CP
Resources to Non-Performance Charges on the badmctors that are outside a resource
owner’s control while directing PJM to acknowledg®al give effect to such factors as operating
parameter limits.Alabama Elec. Coop. v. FER684 F.2d 20 (D.C. Cir. 1982¢al. Indep Sys.
Operator Corp, 119 FERC § 61,076 (2007).

4. Whether the Commission failed to engage in reasomecision-making by
ignoring valid and well-supported concerns relatiagootential economic withholding4otor
Vehicle Mfrs. Ass’n of United States, Inc. v. Stadem Mut. Auto. Ins. Cp 463 U.S. 29, 43

(1983); Burlington Truck Lines, Inc. v. United Stat@31 U.S. 156, 168 (1962%an Diego Gas
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& Elec. Co. v. FERC904 F.2d 727, 731 (D.C. Cir. 199@arolina Power & Light Co. v.
FERC 716 F.2d 52, 55-56 (D.C. Cir. 1983Jichigan v. EPANo. 14-46 at 7-8 (June 29, 2015
U.S.); 576 U.S. (2015).

5. Whether it was arbitrary and capricious for theel@nOrder to approve PIJM's
proposed elimination oforce majeureas the definition of “extraordinary circumstancdet
purposes of Financial Transmission Right allocatiadotor Vehicle Mfrs. Ass’n of United
States, Inc. v. State Farm Mut. Auto. Ins.,@63 U.S. 29, 43 (1983)

6. Whether, in light of the Commission’s stated reduncte to upset market
settlements, it was arbitrary and capricious fag flune 9 Order to accept PJM's proposed
modification to the definition of “extraordinaryrcumstances” for purposes of the Financial
Transmission Rights allocation on the basis thatigsm aggrieved by an exercise of PJM’s
discretion may file a Section 206 complaiSee, e.g., Maryland Pub. Serv. Comm’'n v. PJM
Interconnection, L.L.C123 FERC { 61,169eh’g denied125 FERC Y 61,340 (2008) (directing
elimination of tariff provisions that exempted @a@nt generating facilities from mitigation but
rejecting requests for retroactive relief in thesetce of a tariff violation); Chairman Bay's
dissent to the June 9 Order (hereinafter, “Bay &it$ at 6 ("The reality is that once a market
construct is accepted and implemented, it is véficdlt to unwind.").

7. Whether it was arbitrary and capricious for theel@nOrder to approve PJIJM’s
proposed elimination of the Short-Term Resourcecth@ment, given that it was a key
component of a previously approved settlement anthé absence of any evidence that the
Short-Term Resource Procurement has any adversg®Motor Vehicle Mfrs. Ass’n of United

States, Inc. v. State Farm Mut. Auto. Ins..,C63 U.S. 29, 43 (1983Equitrans, L.P,. 104
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FERC § 61,008 (2003urder on reh'g 106 FERC {61,013 (2004)rder on appeal, Brooklyn
Union Gas Co. v FERCI09 F.3d 404 (D.C. Cir. 2005);

8. Whether, based on the evidence presented, it vogtsasy and capricious for the
June 9 Order to direct PIM to eliminate the mongtdyp-loss limitMotor Vehicle Mfrs. Ass'n of
United States, Inc. v. State Farm Mut. Auto. Ins, @63 U.S. 29, 43 (1983)

9. Whether the Commission failed to engage in reasahecision-making and
approved an unduly discriminatory provision by gtte PJM's proposed limitations on the
resource types that would be permitted to submiregpted offersAlabama Elec. Coop. v.
FERG 684 F.2d 20 (D.C. Cir. 1982Fal. Indep Sys. Operator Corpl19 FERC Y 61,076
(2007); Motor Vehicle Mfrs. Ass’n of United States, IncState Farm Mut. Auto. Ins. Cal63
U.S. 29, 43 (1983).

10.  Whether it was arbitrary and capricious for the @asasion to fail to clarify in the
June 9 Order that Intermittent Resources may agtgegith other like resources unless they are
located in modeled Locational Deliverability Ared&otor Vehicle Mfrs. Ass’n of United States,
Inc. v. State Farm Mut. Auto. Ins. Cd463 U.S. 29, 43 (1983)

11.  Whether it was arbitrary and capricious for the @asasion to fail to clarify in the
June 9 Order that resources may aggregate for twngoges of both qualification as a CP
Resource and for compliance measurement purpddesr Vehicle Mfrs. Ass’n of United
States, Inc. v. State Farm Mut. Auto. Ins.,@63 U.S. 29, 43 (1983)

12.  Whether it was arbitrary and capricious for the @assion to fail to clarify in the
June 9 Order that undelivered megawatts will naintoas a shortfall during unforeseen
emergency conditionddotor Vehicle Mfrs. Ass’n of United States, IncState Farm Mut. Auto.

Ins. Cao, 463 U.S. 29, 43 (1983)
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Il. EXECUTIVE SUMMARY

Joint Parties have argued since CP’s inception thathould be rejected as an
unwarranted change in PJM’s Reliability Pricing Mbd“RPM”) that would dramatically
increase costs to load while failing to promote iiayed reliability> Indeed, even with changes
made by PJM in response to the Commission’s Deifigid_etter and even with the conditional
changes required by the Commission, Joint Partié®slieve that the only thing CP ensures is
an immense increase in revenue flow to generatotis,no assurance the increased revenue will
produce investment in the facilities and equipmedM claims are needed. Although PIJM
denies that CP is all about “the vortex,” JointtReat sense is that CP is, at bottom, a hasty and
ill-conceived reaction by PJM to winter's eventsl anbelief thasomedramatic action must be
taken, and taken now, lest the responsible entiiesharged with laxity the next time extreme
weather or other unusual conditions challenge yis¢em. This is especially perplexing given
that during the severe winter of 2014-2015, litite no stress occurred. One of the many
concerns with CP is that it detracts from the gigant progress that has been made and could
continue to be made in addressing the real driwdrghe lower-than-expected resource
availability, which included: (1) gas/electric cdoration issues, including gas fuel deliverability
limits on extreme winter days when resources wetecommitted day ahead or were curtailed

due to constraints within a local gas distributtmmpany? (2) generating unit design constraints

! SeeProtest and Motion to Reject Filing or, in the Aitative, for Suspension and Hearings by American
Municipal Power, Inc., Old Dominion Electric Coopéive, and Southern Maryland Electric Cooperatiusg.,
passim(January 20, 2015) (hereinafter “Joint ProtesthdTparties to the Joint Protest are collectivefgrred to
herein as "Joint Protesters").

2

See the presentation posted at  http://www.pjm.com/~/media/committees-
groups/committees/elc/20140911/20140911-item-0&cityperformance-presentation.ashk slide 4 (noting that,
of the 9,848 MW outages attributed to lack of foal January 7, 2014 at the hour ending 7:00 pm Easitee,
8,503 MW (or 86%) had not been committed day-ahead.
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that prevented operation below certain thresholdperatures; (3) effects of extreme low
temperatures on usability of consumablesg ( freezing of coal and limestone piles, and ggllin
of fuel oil); and; (4) boiler and boiler controlstgm operational problenis.

While the Commission appears to agree with PIJMidnally every CP aspect including
the need for it at all, Chairman Bay shares Joanti€s’ view of CP for what it really is:

The majority today accepts a flawed, complex, higbthnical market construct

in which there is a potential mismatch betweenntiges and penalties, in which

mitigation has largely been eliminated in a mar&karacterized by structural

non-competitiveness, and in which there may beobsl in additional capacity

market costs borne by consumers. The realityas ehce a market construct is

accepted and implemented, it is very difficult towind. Of all the costs

associated with the CPP, not the least among teems: the opportunity cost of

the time and resources that could have been usdevielop a more sustainable,

efficient, and cost-effective design.

Joint Parties renew their request to reject CPnasngupported and unwarranted change
to RPM that will dramatically increase costs todoaithout assurance of any commensurate
benefit. At a minimum, the Commission should gragttearing or clarify its June 9 Order to

address some of the most egregious parts of CP.

II. ARGUMENT

A. It Was Arbitrary, Capricious and an Abuse of Discretion for the Commission
to Accept the CP Proposal as “Just and Reasonabl&Vithout Undertaking
Any Meaningful Evidence-Based Analysis Comparing th Relative Costs and
Benefits of the Proposal.

The June 9 Order rejected arguments that a charpesanagnitude to the RPM market
rules should have included a cost-benefit analy3ise Commission reasoned that it "does not

generally require the mathematical specificity afost-benefit analysis to support a market rule

3 See the presentation posted at  http://www.pjm.com/~/media/committees-
groups/committees/oc/20140818/20140818-item-02-a@dther-resource-improvement-education.ashk slides
14-15 (noting that “boiler issues” representedpeetively, 19% of single fuel and 29% of dual-féeiced outage
causes during the hours ending 6:00 pm and 7:0Bgstern time on January 7, 2014.

“ Bay Dissent at 6.
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change.® Be that as it may, the Joint Parties agree witlaiGhan Bay that a cost-benefit
analysis is not needed "every time a market rulehsnged. But, there, given the potential
multi-billion dollar cost of the CPP and the burdemsumers will be asked to bear, any analysis,
no matter how rudimentary, would have been helpéibre concluding this proposal is just and
reasonable® The absence of any such analysis for the JuBed@r renders it arbitrary and
capricious.

The Commission's authority under the Federal Podatr("FPA") is bound by certain
legal standards that are designed to ensure rgtevidence-based outcomes that are fair and do
not harm consumers. For example, in its ordeessbmmission must “articulate a satisfactory
explanation for its action including a ‘rationalncction between the facts found and the choice
made and that its conclusions follow logically froine agency's findings.Motor Vehicle Mfrs.
Ass’n of United States, Inc. v. State Farm Mut.oAuts. Co, 463 U.S. 29, 43 (1983) (quoting
Burlington Truck Lines, Inc. v. United Stat&¥1 U.S. 156, 168 (1962). These protections are
rooted in the Administrative Procedure Act. 5 I&S§ 706(2)(A). The Commission must also:
(1) give “meaningful consideration” to the factsdacircumstances presented in a c&an
Diego Gas & Elec. Co. v. FER®04 F.2d 727, 731 (D.C. Cir. 1990); (2) respondttie
arguments raised in pleadings beforeCirolina Power & Light Co. v. FER(716 F.2d 52, 55-
56 (D.C. Cir. 1983); and (3) address substantigliments raised before ipwa v. FCC 218
F.3d 756, 759 (D.C. Cir. 2000). Commission ordars arbitrary and capricious if the
Commission relies upon improper factors, ignorepdrtant arguments or evidence, fails to
articulate a reasoned basis for the decision, odymes an explanation that is “so implausible

that it could not be ascribed to a difference iewior the product of agency expertiséotor

® June 9 Order at P 49.
® Bay Dissent at 1.
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Vehicle Mfrs. Ass’n of United States, Inc. v. Staaem Mut. Auto. Ins. Cp463 U.S. 29, 43
(1983).

Just last month, the U.S. Supreme Court, in dingcthe United States Environmental
Protection Agency (“USEPA”) to consider cost—indhugl the cost of compliance—before
deciding whether regulation is appropriate and s®&aey, described the consequences of a
regulatory agency’s failure to weigh the costst®fliecisions against the benefits:

Consideration of cost reflects the understandingt tteasonable regulation

ordinarily requires paying attention to the advgetaand the disadvantages of

agency decisions. It also reflects the reality thad much wasteful expenditure
devoted to one problem may well mean consideraef resources available to

deal effectively with other (perhaps more serigp)blems.”Entergy Corp. v.

Riverkeeper, In¢556 U. S. 208, 233 (2009) (BREYER, J., concgrimpart and

dissenting in part). Against the backdrop of thistablished administrative

practice, it is unreasonable to read an instructioan administrative agency to
determine whether “regulation is appropriate andessary” as an invitation to

ignore cost.

Michigan, et al. v. Environmental Protection Ageney al.,No. 14-46 at 7-8 (June 29, 2015
U.S.); 576 U.S. (2015) (hereinaftavlithigan v. EPA).

Similarly, in this case, like the USEPA, the Comsios stated that it “does not generally
require the mathematical specificity of a cost-ligramalysis to support a market rule change.”
But there is a huge difference between not reggitmathematical specificity” and essentially
disregarding evidence comparing the costs and lenaf a proposal. To avoid the result
described irMichigan v. EPAthe Commission should have required that PIMigeogvidence
that the benefits of its proposal outweigh the i$iggnt costs and detriments. The Commission
should correct this failure on rehearing.

Rather than engaging the record evidence regatbangosts and disadvantages of PIM’s

proposal and comparing those to the claimed benefie Commission concluded without any

" June 9 Order at P 49.
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meaningful evidence-based comparison of costs aneflds that, “on balance and in light of
other changes on which we condition our acceptaneefind the proposal to be just and
reasonable® The Commission took note of PIM’s claim thatriégared a cost-benefit analysis
for stakeholders with input from the Market Monjt@nd that the analysis showed that the
overall economic benefits of CP exceed the econarusts in years with extreme weatfier.
However, in protests filed with the Commissionni@rotester§ and others presented analyses,
demonstrating inherent flaws in the basis for PJ&posal, including that the forecasted costs
of the proposal greatly exceed the expected benelihe June 9 Order disregarded those well-
supported arguments without consideration or dsoas

In greater detail, PJM’s purported analysis wasqubs October 2014, and was based
upon an estimate of the annual cost of increasefbrpgance expectations both during the
transition period and in future years, while factgrin energy cost savings that PJM claimed
would offset the costs incurred to increase unéilability.'* The analysis showed that, even
after factoring in these purported energy costrggsyithe net incremental cost of CP could be as
high as $4.0 billion between 2015 and 2018, andhiash as $700 million each year thereaffer.
By comparison, PJM estimated that the energy agsifted to the market in January 2014 were
on the order of $600 milliof® Thus, the costs that CP would impose on consuiiterally

dwarf the estimated energy costs PJM charged tm#rket as uplift during the period of winter

8 June 9 Order at P 49.
°1d. at P 37.
19 5ee, for exampldpint Protest at 18.

' See the joint PJM-IMM cost-benefit analysis titled “acity Performance Initiative” posted at
www.pjm.com/~/media/committees-groups/committeegelstings/capacity-performance-cost-benefit-
analysis.ashxhereinafter, “PJM Cost-Benefit Analysis”), at 2.

121d. at 4.

13 See idat 3 (stating that an estimate of $500 millioraimided uplift costs represents “roughly 83 perasrihe
costs experienced solely in the month of Januad420 and PJM Operational Analysisupra note 15, at 44
(specifying energy uplift costs in January 2014597,396,000).
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weather that was the genesis for CP. As Chairnmenridted, this is the equivalent of fixing “a
several hundred million dollar uplift problem inetlenergy market with a multi-billion dollar
redesign of the capacity markét.”

As the Supreme Court emphatically reaffirmedMrichigan v. EPAagencies like the
Commission must rest their decisions on a condgiideraf relevant factors:

Federal administrative agencies are required toagagin ‘“reasoned

decisionmaking.’Allentown Mack Sales & Service, Inc. v. NLBB2 U. S. 359,

374 (1998) (internal quotation marks omitted). “Nmly must an agency’s

decreed result be within the scope of its lawfuhatity, but the process by which

it reaches that result must be logical and ratidnaid. It follows that agency

action is lawful only if it rests “on a consideratiof the relevant factorsMotor

Vehicle Mfrs. Assn. of United States, Inc. v. Skaten Mut. Automobile Ins. Co

463 U. S. 29, 43 (1983) (internal quotation marksted)®
Rather than ruling in a “logical and rational” manphowever, the June 9 Order simply accepted
PJM's analysis at face value. The June 9 Ordedf&n engage in any meaningful way either the
minimal and perfunctory evidence presented by Pdkhe® more detailed evidence presented by
Joint Parties and others; it thereby failed to destrate (as it must) a clear and rational basis for
its conclusion that certain evidence was corred atier evidence was incorrect. In fact, as
Chairman Bay stated, “despite the potential mullieim dollar burden consumers will be asked
to bear, there is no analysis, however rudimentadicating whether the benefits are at least
roughly commensurate with the cost8. The Commission compounded its error by denying
requests to convene an evidentiary hearing tdhlestompeting evidence.

By failing to take the basic steps necessary tarensompliance with the Administrative

Procedure Act and decisional law establishing trexegguisites for reasoned decision-making

4 Bay Dissent at 6.
!> Michiganat 5.
16 Bay Dissent at 6.
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(noted above), the June 9 Order commits error. dpo@sal marked by such a huge mismatch
between costs and benefits cannot be deemed fjdstemsonable.” Therefore, the Commission
should grant rehearing for the purpose of requifd$! to provide evidence that demonstrates
that the benefits of its CP Proposal outweigh tenehelming burdens.
B. The Commission's Decision to Expose CP Resources Mon-Performance
Charges on the Basis of Physical and Non-Physicalo@straints that the
Commission Realized Must be Taken Into Account In @her Respects Is
Inconsistent and Renders the Non-Performance Charge Unjust,
Unreasonable and Unduly Discriminatory
PJM claimed that the penalties for non-performanpancipally the Peak-Hour
Availability Charge, were inadequate to enforcesource's capacity commitmehtTherefore,
PJM proposed a new Non-Performance Charge, wherebgurce performance would be
measured when PJM declares an Emergency Actioerreef to as Performance Assessment
Hours. For resources that fall short of their etpé performance, the Non-Performance Charge
will be based on the yearly Net Cost of New EntiQQ@NE") for a CP Resource, or the yearly
resource clearing price for a Base Capacity Resadiréded by 33°
At the same time it proposed these new, higher @oanpenalties, PJM also sought to
unreasonably limit the factors that would excuse-performance and allow a resource owner to
avoid the Non-Performance Charge. According to P#¥cuses for non-performance must be
strictly circumscribed Events that are classified by the North Ameri&ectric Reliability
Corporation ("NERC") as outside management cor(t@MC") will now be treated as forced

outages which will expose the resource to Non-Perdoce Charges. Moreover, toaly

excuses for non-performance would be if PIJM (net idssource owner) determines that "the

" PJM December 12 Filing at 7-10.
18 Tariff Attachment DD, Section 10(A).
19 December 12 Filing at 44.
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resource was unavailabtmlely because it 'was on a Generator Planned Outage rer&er
Maintenance Outage approved by [PJM], or was nbedualed to operate by [PIM], or was
online but was scheduled down by [PJM], for reasathsr than (i) limitations specified by such
seller in the resource operating parameters,h@)submission by such seller of a market-based
offer higher than its cost-based offét."PJM also proposed a "stop-loss" limit on the Non-
Performance Charge, in order to limit resourcepbsxre to financial penalties. However, PIM
subsequently offered to eliminate the monthly dtgs- limit or review it later, while retaining an
annual stop-loss limft.

In the June 9 Order, the Commission accepted RItdigosed Non-Performance Charge
mechanism, subject to condition that PJM modifypitsposal in order to (1) submit an annual
informational filing with the Commission to providgodates on the use of 30 hours as the
estimate of Emergency Actions; (2) eliminate thenthty stop-loss limit as proposed by PJM,;
(3) clarify the definition of Net Energy Import$;(4) clarify application of the performance
assessment calculation "to external resources amthwithout a capacity commitment when an
Emergency Action is triggered PIJM-wid@"(5) clarify that "a capacity resource's expected
performance for any Performance Assessment Houlr rsbtaexceed 100 percent of its cleared
UCAP quantity, or explain[] why the absence of siachtatement is just and reasonablgg)
clarify that credit for performance will be assigrfast to a resource's CP obligation and then to

any Base Capacity obligatidhand (7) correct its Tariff so that a Capacity Rese does not

2 December 12 Filing at 45; Tariff Attachment DDcSen 10(A)(d).
2L pJM Deficiency Letter Response at 20.

2 June 9 Order at P 178.

2d.

#1d.

% June 9 Order at P 181.
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face both a Non-Performance Charge and Peak Séadamtenance Compliance penalties or
Peak Hour Period Availability penalties for the sa@vent during the transition periéid.

Joint Parties continue to oppose the Non-Performa@harge mechanism as an
overreaction to the claim that the reason genesatught fail to perform is because the penalties
are not stiff enough. Non-performance can be toetbgitimate operational issues over which
resource owners have no control; these operatiseaks should be addressed directly, rather
than through an overly complex and ill-defined @Riative with unreasonably limited excuses
for non-performance. In their initial Protest, tdeint Protesters identified ongoing PJM
initiatives that were expected to improve operatlgerformance, as well as suggested revisions
to PJM's penalty structure that would improve openal performance without the unreasonably
high and overly broad Non-Performance Chafgelhe June 9 Order failed to engage these
points in any meaningful way (or at all), insteatbpting an unfocused and extreme penalty
mechanism that is more likely to degrade reliaplity driving resources out of the market) than
to improve it.

An additional condition with which the Joint Pastitake particular exception is the
Commission's directive that PJM modify its Tariff tlarify as follows: "(i) if a capacity
resource is not scheduled by PJM due to any opegra@rameter limitations submitted in the
resource's offer, any undelivered megawatts wilcbented as a performance shortfall . 22.".
This directive requires that PIJM completely disrdgany operating parameter limitations in
guantifying shortfalls for assessing Non-Perfornea@harges. Such a disregard for the reality

that resources can face both physical and non-pdiysstrictions that are beyond the control of

% |d. at P 185.
27 Seeloint Protest at 36-37.

% June 9 Order at P 173. While this seems an axptiadition and directive from the Commissionwits excluded
from the List of Conditions for Acceptance, Appendi to the June 9 Order.
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the resource owner and physically impossible taayae is patently unreasonable because it
subjects resource owners, and therefore load,dgbehicapacity prices for which they are not
responsible. While PJM, and apparently the Comomssvrite off such limitations as simply a
"design and economic choice by the resource proyfdéhat will rarely, if ever, be the case and
does not provide a basis for ignoring operating@peater limitations in assessing penalties. The
majority of generating units cannot turn on andlibi a light switch; even PIJM acknowledges
this reality®® The only way a resource owner could avoid a Nerfd?mance Charge would be

if it were already running at the onset of the éverThis will have the unintended and
undesirable impact of resource owners anticipafdlyl dispatch directives and operating units
without a clear instruction from PJM.

Neither PIJM nor the Commission has made a coioaléetween resource shortfalls and
events within resource owners' control, sufficientjustify the new zero-tolerance penalty
mechanism. For example, the Commission pointsh& winter of 2013-2014 as support,
because while outage rates were "two to three tthreeof historical norms, penalties constituted
just 0.6 percent of total capacity revenéle.The winter of 2013-2014 was anomalous in many
respects and cannot be used as the test casetifp fhie overly restrictive Non-Performance
Charge® Further, as Chairman Bay noted in his dissenttatesient, the winter of 2014-2015

"saw marked improvement" in terms of outage rates @plift payment$® The Commission's

2 pJM Answer at 70; June 9 Order at P168.

% See,Minimum Operating Parameters Under Capacity Permga posted on June 12, 2015 (available at:
http://pjm.com/~/media/committees-groups/committelegpostings/20150612-june-2015-capacity-perforcean
parameter-limitations-informational-posting.akhx

31 June 9 Order at P 158.

%2 protest of Old Dominion Electric Cooperative, Angan Municipal Power, Inc., and Southern Marylanedtic
Cooperative, Inc. to PIM Interconnection, L.L.@sficiency Letter Response 14-15 (April 24, 2015)(hereinafter
“Joint Protest of PIJM Deficiency Letter Response”).

% Bay Dissent at 2.
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decision to ignore this improvement as typical amwt indicative of lasting performance
improvements was unfoundé&d.

Moreover, it is pure conjecture for PJM to claimatteuch unreasonable and penalties and
narrowed exceptions will "result in more flexibledabetter performing resources over tinfe."
To the extent physical and non-physical constramiy are beyond the control of the resource
owner, subjecting the resource to Non-Performanta@es will do nothing more than increase
the cost paid by load, either through penaltiethavugh a risk premium to be included in sell
offers in order to account for these events outsidesource owners' control.

The Commission's own findings demonstrate that BJWwbposed limited exception to
the Non-Performance Charge is unjust and unreatmndb its Energy Market Filing (Docket
No. EL15-29), PJM proposed to revise its acceptphl@ameter limits, such that offers for CP
Resources and Base Capacity Resources would reffecspecific physical constraints, but
would ignore actual constraints resulting from otFectors and would preclude make-whole
payments for costs that are incurred because aunmmscoperated outside of unit-specific
parameter limit$® PJM also proposed to cap the minimum start-upramification times for all
resources, as well as cap the minimum down tin@apfacity Storage Resources.

The Commission rejected PJM's proposed revisiongst@arameter limit provisions,
finding that PJM had not demonstrated that its psap was just and reasonable Relevant
here, the Commission determined as follows:

. . . because PJM's proposed revisions are basgawomhysical constraints and
generic time restrictions that may prevent a reso@mom reflecting in its energy

% SeeJune 9 Order at P 44.

% PJM's February 13, 2015 Answer, at 70.
% SeeJune 9 Order at 435.

%7 June 9 Order at PP 436-437.
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market offer certain parameter limitations caus&dldygitimate, non-physical
constraints, those proposed revisions are not tagpg reasonable solution for
addressing the potential market power problem itiledtabove®

. .we do not find PJM's proposals for capping thmimum start-up and
notification times for all resources and for cagpthe minimum down time of
Capacity Storage Resources to be just and reasmonalVe note that these
proposed requirements do not take into accountgpatific physical constraints
faced by resources. Resources with longer mininstant-up and notification
times should be permitted to accurately reflecir taetual minimum times in their
energy market offers, and Capacity Storage Resswheuld be permitted to
accurately reflect their actual minimum down tinifethey exceed 1 hour, so that
PJM's dispatch reflects the actual capabilities d$patched resources.
Additionally when such resources submit offers tiefiect their actual constraints
into PIJM's energy markets, they should be allovaedopportunity to recover the
costs of complying with PJM's dispatch instructitm®ough compensation in the
energy markets’

.. . we reject PJM’s proposal . . . that the paager limits included in the offers
of Capacity Performance Resources reflect only-gpécific physical constraints.
We note that actual parameter limits could be #sult not only of resource
physical constraints, but of other constraints &li,veuch as contractual limits.
For example, a natural gas pipeline may impose, tduphysical constraints
during peak periods, a requirement that all shippeke uniform delivery
throughout the day. Such contractual provisionkigtv the Commission may
have accepted as just and reasonable) can createtual parameter limit with
respect to a minimum run time, even though thetlismnot based on the physical
characteristics of the generator. Accordinglyjtsncompliance filing, we direct
PJM to modify proposed Operating Agreement Sediéib) to state that “...the
Office of the Interconnection shall determine thaitgpecific achievable
operating parameters for each individual resoumtehe basis of its operating
design characteristics and other constraints...” #mt “These unit-specific
values shall apply for the generation resourceasieis operating pursuant to an
exception from those values under subsection (mgdiedue to operational
limitations that prevent a resource from meeting mhinimum parameters.” In
addition, we direct PJM to modify proposed OpemgatiAgreement Section
6.6(f)(iv) and Section 6.6(g)(iii) to state thatallameters shall be based on the
actual operational limitations” of the relevantaesce type'

%8 d. at 435.
31d. at P 436.
401d. at P 437.
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It is patently unreasonable and unduly discriminator the Commission to require that
PJM give effect to actual physical constraints, -pbgsical constraints and timing parameters
for resources in a seller's energy market offer, then to subject resource owners to Non-
Performance Charges when those same parametes &ffect capacity availability. Many such
events are simply beyond the ability of resourceens to control or avoid, so PJM's theory that
increased penalties will bring about improved penfance is unfounded. Instead, increased
penalties will result in increased cost to loadhwiit any demonstration that the benefits will be
roughly commensurate with the co$tsThe same resources are at issue in the Non-Rexfme
Charges as at issue in the energy market parahmateprovisions, facing the same constraints
and other limitations. The June 9 Order is inexgllly and unreasonably inconsistent in holding
resource owners liable for Non-Performance Chafgesthe same types of constraints that the
Commission found would entitle an energy marketieselo make-whole payments. On
rehearing, the Commission should remedy this undisigriminatory treatment by directing PIJM
to excuse Non-Performance Charges for the samdraons the Commission directed PJM to
recognize in parameter limits.

If the Commission does not grant rehearing to rgntbeé unreasonable inconsistency
and lack of support for the zero-tolerance Non-éterthnce Charge, by requiring PJM to allow
actual constraints to count as excuses for NoreRadnce, then the Commission should at least
direct that certain types of events which are tyeauntside of the resource owner's control and,
therefore, not prevented (or preventable) throughbreased penalties assessed for non-
performance, count as excuses for Non-Performaidaeo examples are transmission outages

and disruptions to fuel supply. Resource ownens adempt to secure the most reliable

“1 Bay Dissent at 6.
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transmission service by taking firm, network trarssion service. Nevertheless, circumstances
beyond their control can cause disruptions in wassion service which can in turn prevent the
resource from performing as scheduled. The samebeasaid of some disruptions in fuel
supply. Even with firm gas transport, where circtanses beyond the control of resource
owners render fuel unavailable, such as a transjpamt constraint on the road to plant, or a
complete failure or constraint on a pipeline, tasaurce owner should not be assessed a Non-
Performance Charge. These types of losses arenthaire control of the resource owner and
could not be prevented with a different "design @wnomic choice?* The Commission
should require PJM to allow some flexibility in tidon-Performance Charge assessment in
order to consider whether penalties are appropiagdl circumstances, as opposed to the zero-
tolerance penalty structure approved in the JuBeder.

Additionally, the Joint Parties request clarificatiregarding the timing for notification to
generators regarding whether they will be asseasBidn-Performance Charge. PJM and its
stakeholders have been working hard to understand performance penalty hours will be
assessed in accordance with the June 9 Order. &viate as July"7 PIM and its stakeholders
discussed four examples of how penalties couldssessed® This discussion continued during
CP training on July'® While this level of detailed assessment is resgsand progress has
been made in addressing various scenarios, theseiss have revealed that there is still an
incomplete understanding by PJM and, subsequetdlystakeholders, of the mechanics of
implementing this aspect of the rules. PJM andstakeholders will next work on this on July

15. Given this uncertainty, Joint Parties ask @@mmission, at a minimum, clarify that

42 pJM Answer at 70.

3 http://pjm.com/~/media/committees-groups/committee/20150707/20150707-item-19-operational-examples

on-line-and-off-line.ashx
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generators will not be assessed a performancesasesspenalty absent a clear communication
from PJM prior to the generator incurring the parfance obligation.

C. The June 9 Order Requires Clarification and/or Reharing with Respect to
Market Power Mitigation.

1. By Ignoring Valid and Well-Supported Concerns Regading Potential
Economic Withholding, the Commission Failed to Engge in
Reasoned Decision-Making.

PJM's CP proposal, as revised in its DeficiencytdreResponse, would replace the
previous unit-specific, cost-based Avoidable CoateRoffer cap with a default Market Seller
Offer Cap for P Resources set at Net CONE timesxgected average Balancing Ratio. The
revised default offer cap was developed by PIJMkimagrwith the IMM.

In their Protest of PJM's Deficiency Letter Respmnkoint Protesters demonstrated that
PJM's offer cap proposal — both the initial defaaffer cap proposed at Net CONE and the
revised proposal for a default offer cap of Net (tNnes the Balancing Ratio — were deficient
(and, therefore, unreasonable) in terms of theiitylio protect against the exercise of market
power. Specifically, Joint Protesters explaineat,tin Locational Deliverability Areas ("LDAS")
with high supplier concentration, a Capacity Margetler with a portfolio of resources and high
concentration would have a greater incentive tariBee" one resource by having it not clear at
all or not as a CP Resource, in order to gain ftbenhigher clearing price and gain a hedge
against the risk of non-performarfée. In order to address these concerns, the Joatefers

requested that if the Commission did not reject BJdMoposal outright, then at the least the

Commission should place limits on the ability tdsiit coupled offers?

4 Joint Protest of PIM Deficiency Letter Responsg-@at
45
Id.
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Notwithstanding the concerns expressed by JointieRaand others, the Commission
accepted PJM's proposed revised offer cap. JartieB agree with Chairman Bay that the
combination of weakened market power mitigationesubhdopted in the June 9 Order, the
incentive created by CP to move auction pricesaithé new threshold of 85 percent of Net
CONE, and the lack of a structurally competitiverkeain PJM, "creates the very real risk of the
unmitigated exercise of market power up to .85 et LONE.*® On this basis alone, the
Commission should reconsider the .85 Net CONE hwlelsdefault offer cap.

Even if the Commission affirms its acceptance #¥1R default offer cap, it nevertheless
needs to revise PJM's market power mitigation oleoto render the two components just and
reasonable. While the Commission noted the cosceaised by Joint Protestéfsthe
Commission did not address or attempt to resolgectite problem - the failure of PIM's default
offer cap proposal to address the exercise of mareer by portfolio owners in LDAs with
high supplier concentration, a prospect that iscestated by PJM's proposal. Moreover, the
Commission did not consider the solution put fovhy the Joint Protesters. The concern and
proposed solution raised by Joint Protesters wpeeiic in nature and cannot adequately be
addressed by the Commission's general determintdtetnPJM's proposed default offer cap is
just and reasonable. The Commission's failure ddress the Joint Protesters' concern and
solution to the problem of economic withholdingdmyrtfolio owners in LDAs with high supplier
concentration is a failure of reasoned decisioninga® This error should be corrected on
rehearing. Therefore, if the Commission maintaissapproval for PJM's default offer cap, then

it should at least require PJM to revise its Tagdfthat coupled offers can only be submitted for

“6 Bay Dissent at 4.
47 June 9 Order at P 326.
8 See Carolina Power & Light Co. v. FERT16 F.2d 52, 55-56 (D.C. Cir. 1983).
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resources that must make a substantial investmeantler to qualify as a Capacity Resource, and
coupled offers cannot be submitted by large ownérssources that are indisputably and clearly
capable of making such investment.

Additionally, the Joint Parties request clarificatiregarding the timing for notification to
generators regarding whether they will be asseasBidn-Performance Charge. PJM and its
stakeholders have been working hard to understand performance penalty hours will be
assessed in accordance with the June 9 Order. &vkrte as July™™7 PIM and its stakeholders
discussed four examples of how penalties couldssessed’ This discussion continued during
CP training on July'® While this level of detailed assessment is resgsand progress has
been made in addressing various scenarios, thesess have revealed that there is still an
incomplete understanding by PJM and, subsequetdlystakeholders, of the mechanics of
implementing this aspect of the rules. PJM andstakeholders will next work on this on July
15. Given this uncertainty, Joint Protestors dsk €ommission, at a minimum, clarify that
generators will not be assessed a performancesasesspenalty absent a clear communication
from PIM.

2. The Commission Should Direct PIJM to Clarify the Exeption to the
Must-Offer Requirement.

The June 9 Order accepted PIJM's two exceptions fihermust-offer requirement: (1)
Intermittent Resources, Capacity Storage Resoulesmand Resources and Energy Efficiency
Resources; and (2) resources "which the Capacitké&eller demonstrates [are] reasonably
expected to be physically incapable of satisfyihg tequirements of a Capacity Performance

Resource Joint Protesters explained that the second exrepgarding physical incapability

49 http://pjm.com/~/media/committees-groups/committee/20150707/20150707-item-19-operational-examples
on-line-and-off-line.ashx

*0 Tariff Attachment DD, Section 6.6A(c).
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is virtually incomprehensible in substance and ess¢ There is no guidance in the Tariff
whatsoever regarding the breadth, or lack theahe "physically incapable" standard. In the
transmittal letter for its CP filing, PJM said thatysical incapability cannot be demonstrated on
the basis of economic feasibility.PIM further explained that "the 'physically inable' excuse
would be reserved for those resources that, fomele require capital improvements, or new
fuel delivery infrastructure that cannot be arragnpermitted and completed in time for the
Delivery Year.*® Joint Protesters also pointed out unworkablertinuf the process for seeking
an exception. Joint Protesters noted that thepgice process and must-offer obligation can
create a "Catch 22" for a Market Participant tr@édnot believe it can meet the requirements of
a CP Resource. If the exception request is dethed, the Market Participant has no choice but
to then obligate itself to meet the very requiretaaf CP Resources which it already will have
determined are unachievable, exposing itself to-Rerformance Charges for limitations with
which it is fully aware but from which it cannottgen exemption:

The Commission did not address the infeasibilitythad exception. Instead, in a single
sentence, the Commission summarily determined ##¥'s "proposed mechanisms are

% The unadorned and

reasonable and sufficiently narrow to prevent eoanowithholding.
unsupported assertion that the proposed excepaomsharrow enough to prevent economic
withholding does not at all address the concerpressed by Joint Protesters, that the exception
IS so vague, incomprehensible and administratiyaighibitive that it will amount to no

exception at all. On rehearing, the Commissiondee® address these concerns by at least

* Joint Protest at 44-45.

2 December 12 Filing at 60.
> d.

> Joint Protest at 45, n. 73.
°° June 9 Order at P 355.
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directing PJM to provide greater clarity on whanstitutes "physically incapable” or how it will
make that determination, clarifying that “physigalhcapable” includes actual Commission-
approved pipeline tariff restrictions that affeatituavailability in conjunction with a recent
history of restricted operation, and consider whetbhanges to the process for seeking an
exception from the must-offer requirements are arged, in light of the timeline for submission
of offers.

D. The Commission's Approval of the Modifications to he Force Majeure
Provisions Was Arbitrary and Capricious.

In its December 12 filing, PJM proposed to revise force majeureprovisions of its

Tariff, the PJM Operating Agreement and Reliabifigsurance Agreement to create a new term,
Catastrophic Force Majeure. The stated purpo$tlbfs change was to address its concern that
the "broad protections afforded by PJM's existioigd majeure provisions . . . are incompatible
with reasonable expectations of performance by BlaParticipants operating in PIJM's markets,
including RPM.®® Included in those revisions was a modificatiortte provisions governing
load-serving entities’ ("LSEs") allocation of Stagyd Auction Revenue Rights. PJM Tariff
Section 5.2.2(f)(ii) addresses measures to be tAkeIJM to ensure an allocation of Financial
Transmission Rights ("FTRs") to LSEs in the evemtallocation is not feasible due to system
conditions. Those provisions do not apply in thetance of extraordinary circumstances, which
previously was defined as an event of force majel?dM's December 12 filing proposed to
revise the provision, so that extraordinary circtanses "shall mean an unanticipated event

outside the control of PJM that reduces the cappbif existing or planned transmission

* Transmittal Letter to PJM's December 12 FilindFirl5-29, at 16.
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facilities and such reduction in capability is tbaeuse of the infeasibility of such Financial
Transmission Rights>”

In addition to protesting the unreasonably narrcataStrophic Force Majeure proposal,
Joint Protesters raised the concern that "PIJMtefarajeure proposal will impact LSE's Stage
1A Auction Revenue Right ("ARR") guarantees, andifihs not explained or justified this
change.® In its Answer, PJM said nothing regarding thiamfge, so the proposal was left
unexplained and, therefore, unjustified by PIMMPdade no attempt to demonstrate why the
existing provisions regarding guaranteed FTRs exitepn event of force majeure were unjust
and unreasonable, or why its proposed change waamna reasonable.

In the June 9 Order, the Commission accepted PgiMjsosed changes, including the
elimination of "force majeure" as the definition eXtraordinary circumstances regarding FTR
allocations. The Commission offered that PJIM'ssiem was reasonable because it is "generally
consistent with the other force majeure revisiotspéed herein" and because the Commission
believes PJM should retain some discretion in degidvhen to relax a binding constraint in
allocating FTRS? Finally, the Commission offered that if PJM immessibly applies its
discretion, market participants can file a compglaiith the Commissioff.

The Commission's approval of PIJM's revised dédinibf extraordinary circumstances
for purposes of FTR allocation under the PJM Tawiffs arbitrary and capricious. PJM did not
explain why the use of "force majeure” as the didin for "extraordinary circumstances" was

unjust and unreasonable, and the Commission madeictofinding. The basis for PIM's and

> Tariff Attachment DD, Section 5.2.2(f)(ii).

%8 protest of Old Dominion Electric Cooperative, $muh Maryland Electric Cooperative and American Mipal
Power, Inc., filed January 20, 2015 in Docket Nb1&29, at 20.

%% June 9 Order at P 470.
0 q.
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the Commission's determination that the force nraj@uovisions in other sections of the Tariff,
OA and/or RAA are no longer just and reasonablendb apply here, so the Commission's
reliance on a "generally consistent” determinatizeikes no sense. PJM's stated purpose for
narrowing the force majeure provisions was to lirexcuses for Market Participant non-
performance of their obligations in the PJM marRétsThe FTR allocation provision, on the
other hand, address®JM's obligations toLSEs,and measures th&JM must take to ensure
adequate FTRs are made available for allocatidoStes. The reasoning of narrowing Market
Participants' excuses for non-performance simphnotiapply here. The Commission's non-
specific finding that changes are "generally cdesi8, when they are for explicitly and
materially different purposes, was arbitrary andricdous. Instead, because PJM has not made
the case for why the previous provision, which wiedi "extraordinary circumstances” as an
event of force majeure, is unjust and unreasondhé Commission erred in not rejecting that
aspect of PJM's proposal under FPA Section®206.

Moreover, the notion of affording PJM new "discoetl and leaving market participants
to file a complaint if PJIM abuses that discretigrfar from a just and reasonable solution. There
are no stated standards that would govern PJM’'scisee of its new discretion. As the
Commission advised in the June 9 Order, "the saoip®JM's review authority must be
appropriately defined and limite®" PJM's discretion here should likewise be appebely
defined and limited. Also, as the Commission idl @&are, FTRS/ARRS are critical to LSEs in

their ability to hedge against congestion costd,the FTR/ARR allocation process has been the

b1 SeeTransmittal Letter to EL15-29 December 12 filing,1& (" . . .broad protections afforded by PIM'istixg
force majeure provisions . . . are incompatiblehwi@asonable expectations of performance by Mdrketicipants
operating in PJM's markets, including RPM")

2 See Atlantic City Elec. Co. v. FERE9S5 F.3d 1, 22 (D.C. Cir. 2002) (quotibigited Gas Pipe Line Co. v. Mobile
Gas Serv. Corp 350 U.S. 332, 341 (1956)).

8 June 9 Order at P 92 (citation omitted).
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subject of a number of disputis.In most instances, the allocation of FTRs willéalready
been made, or at least be underway, before LSE®evable to discern whether PJM abused its
discretion. It is unreasonable to expect thastarh a critical item, LSES' only recourse will be a
complaint at FERC, particularly in light of the Comssion's reluctance to upset market
settlement§®

The Commission’s dual burden under FPA Section-286tablishing that an existing
provision is unjust and unreasonable and that doptad alternative is just and reasonable — has
not been met with respect to the modification te tRTR action provision regarding
extraordinary circumstances. For that reasonebearing the Commission must direct PJM to
re-instate the previous provision whereby an ewvanfforce majeure is an "extraordinary
circumstances"” in the FTR allocatith.

E. The Commission’s Elimination of the Short-Term Resarce Procurement

was Arbitrary and Capricious.

The Commission acted arbitrarily and capriciousty @pproving PJM’s request to
eliminate the Short-Term Resource Procurement Tamere commonly referred to as the
“2.5% holdback”) from the RPM construct as just amdsonable because (i) the Commission

applied the incorrect standard of review, andegii¢n under the just and reasonable standard, the

% See, e.g., FirstEnergy Solutions Corp. and Alleghtemergy Supply Company, LLC v.
PJM Interconnection, L.L.C143 FERC ¥ 61,209 (2013gh'g denied151 FERC { 61,205 (2015)

% See, e.g., Maryland Pub. Serv. Comm’'n v. PJM lotmection, L.L.C., 123 FERC { 61,169, at PP 49,rhg
denied, 125 FERC 1 61,340 (2008) (directing elirtiora of tariff provisions that exempted certain geating
facilities from mitigation but rejecting requesty fretroactive relief in the absence of a tarifblation).Chairman
Bay's Dissent at 6 ("The reality is that once akegconstruct is accepted and implemented, it iy déficult to
unwind.")

% Atlantic City Elec. Co. v. FER@95 F.3d 1, 22 (D.C. Cir. 2002) (quotibtnited Gas Pipe Line Co. v. Mobile
Gas Serv. Corp 350 U.S. 332, 341 (1956)).
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Commission relied upon improper and unsupportetbfacignored important arguments and
failed to articulate a reasoned basis for acceidg’s elimination of the 2.5% holdback.

The Commission correctly identified that under P9MXisting rules, PJM procures in its
Base Residual Auctions (“BRAs”) 2.5% less capadiitgn the amount identified as required,
instead procuring that 2.5% amount through theemental auctions that are closer in time to
the relevant delivery year. PJM does so, at leasart, to ensure the participation of short-lead
time resource8’ However, the Commission failed to acknowledge tha 2.5% holdback was
an essential part of a settlement that was negdtitat replace the former Interruptible Load for
Reliability mechanismi® As such, PJIM was required to demonstrate thanimditing the
holdback is necessary to prevent harm to the pubterest® No such showing was even
attempted, and the Commission instead found thisit \wds only required to demonstrate that a
proposed change to its tariff under Section 20fefFederal Power Act is just and reasonéble.
The Commission offered no explanation for its depar from precedert. Instead, the
Commission stated that PJM sought to accommodate-t#rm resource procurement as of the
establishment of its market but that PIM is notgatéd to retain this provisiof3. Joint Parties

accept that PJM is not obligated to retain the 2H8ldback indefinitely. To eliminate that

57 June 9 Order at P 384.

% PJM Interconnection L.L.C126 FERC { 61,275 (2009) at 83.

% Equitrans, L.P. 104 FERC 61,008 (2003)rder on reh’g 106 FERC { 61,013 (2004)rder on appeal
Brooklyn Union Gas Co. v. FER@09 F.3d 404 (D.C. Cir. 2005) (FERC establisteat it will not disturb a
settlement it has approved over the objectionsanfigs to the settlement unless special circumetegist which
dictate that the public interest will be servedabyogating the settlement).

0 June 9 Order at P 399.

" Michigan Pub. Power Agency v. FERDS5 F.3d 8, 13 (D.C. Cir. 2005Jreater Boston Television Corp. v. FCC
444 F.2d 841, 852 (D.C. Cir. 197@kgrt. denied403 U.S. 923 (1971).

2 June 9 Order at P 394.
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provision over the objections of parties to therappd settlement that established it, however,
PJM must demonstrate that the public interestlvalserved by abrogating the settlement. As no
such finding was made, the Commission’s approvaéhefelimination of the 2.5% holdback was
arbitrary and capricious.

Notwithstanding the Commission’s application of ianorrect standard of review, the
Commission’s finding that the elimination of thé&% holdback was just and reasonable is also
arbitrary and capricious. The Commission simplgegpted PJM’s unsupported assertion that
elimination of the holdback will “help promote raility by ensuring that PJM has obtained
committed capacity and is not reliant on short-tpnocurement,” and did so without addressing
counterarguments or articulating a reasoned basishe decision. In fact, none of the three
justifications for elimination of the holdback ofésl by PIM has merit.

As to the first purported justification, the Comsi@ agreed with PJM that the three-
year lead time element associated with PIJM’s ankagl capacity auctions has not impeded the
ability of most resources to participate in PJMapacity auctiond® However, the support
offered by PJM for its assertion that there aremmpediments for resources to participate in the
BRA is limited to two things, neither of which aetly supports the elimination of the holdback:
(i) a reference to the fact that PJM placed comggaon the amount of non-annual Demand
Resources that could clear; and, (ii) the fact EhHi¥1 enacted capacity import limits. However,
as noted by the Joint Parties, the fact that these been robust participation in the capacity
auctions proves nothing with regard to the contiguusefulness and effectiveness of the

holdback in bringing all types of short lead-tinesources or even additional MWs from similar

1d. at P 395.
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resources into the incremental auctiéhdn fact, PJM’s argument could just as plausibigve
the opposite proposition — namely, that the hol#@bstoould be retained in light of the robust
participation in incremental auctions it has eddit

Second, the Commission stated that it is not peesdighat the holdback is necessary to
address load forecast errors or that the overstattnare unavoidable or likely to recur at a level
that requires mitigatiof The Commission noted that PJM’s stakeholders liis@uissed this
issue and proposed modeling changes and made Metdr fadjustment€. While the
Commission is correct that the PJM stakeholder® libscussed and attempted to correct long-
standing problems with PIM load forecast accufaty,date there has been only a single, short-
term adjustment made to the load forecast modéhbeen implemented for the first and only
time in the 2015 Load Forecast Rep8rtcurther, PJM concluded that an analysis of thange
was required prior to making a determination of thke the 2.5% holdback continues to be

necessary and, to date, no such analysis has bednated or concluded. Accordingly, there

" Demand Response is but one of the four types @it $ad-time resources the Commission had in mihdn it
approved the holdback. Demand Response is bubfotfee four types of short lead-time resourcesGbenmission
had in mind when it approved the holdba8ee, PIM Interconnection, L.L.@26 FERC {61,275 at n. 42 (2009).

S June 9 Order at P 396.
®1d.

" SeePJM's Response to the 2013 State of the Market iReagpra note 5, at 12, noting that the 2.5 percent
holdback “was also justified as an offset to fordvdmad forecast uncertainty which was created assalt of
transitioning the capacity market from a short tenarket to a longer term forward market.”

8 SeePJM Answer at 103-04. A “binary variable” wasrattuced into the load forecast model to “adjust the
starting point of the forecast downward by the agpnate amount that has been over-forecasted beelast two
summers.” See 2015 Load Forecast Report (available online at
http://www.pjm.com/~/media/documents/reports/20d&d-forecast-report.ashat 1.

 PJM's Response to the 2013 State of the Market mepdated May 7, 2014 (posted at
http://www.pjm.com/~/media/documents/reports/20180Hjm-response-to-the-201 3-state-of-the-marketjashat
12 (In rejecting the IMM’s recommendation that ti@dback be eliminated, PJM stated:

While PJM does not believe the historic performancgifies elimination of the 2.5 percent

holdback at this time, it is important to note thad forecast mechanism was recently changed
and more analysis will be needed in the future to detee the impacts of these changes on
forward load forecasting. ThereforePJM will evaluate the performance of the 2.5 petcen
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is no evidence that the recent change in PJM’s foaglcasting technique has remedied the
model’'s tendency toward over-procurement resultiogh load forecasting error, and certainly
no evidence that the change has rendered the urffeided by the holdback unnecessanit

is premature for either the Commission or PJM tactude otherwise. The Commission’s
reliance on a short-term, single adjustment tha Wet to be analyzed was arbitrary and
capricious and should be reversed.

Finally, the Commission noted that PJM relied ordiings made by the Market Monitor
that PIM’s existing holdback suppresses marketiogarices. Without more, the Commission
concluded that it is not convinced that “the benefi any incremental Demand Resource
participation resulting from retaining the holdbaquirement will necessarily outweigh the
economic efficiency benefit of no longer withholgidemand from the Base Residual Auction,
an action thatan suppress market clearing pricéS.ln  hedging its conclusion as it did, the
Commission may have been concerned by the factPiidts newfound reliance on the Market
Monitor’s findings is an unexplained departure frisnprior, and very recent, assessments of the
impacts and value of the holdbatk Specifically, although PIM asserted in this peatieg that
the 2.5% holdback artificially suppresses BRA dlegprices® it has consistently expressed the

opposite view since the holdback first was propdsedJM expressed this contrary view as

holdback on an ongoing basis ensure it is still performing in a manner cotesi$ with resource
adequacy requirements. (Emphasis added.)

8 PJM Answer at 103-04.
8 June 9 Order at P397 (emphasis added).

8 SeeJoint Protest at 60-61, citifgJM’s Response to the 2013 State of the Market iRefaced May 7, 2014
(posted online ahttp://www.pjm.com/~/media/documents/reports/20110Hjm-response-to-the-2013-state-of-the-
market.ashkat 12.

8 pJM Answer at 103.

8 See PJM Interconnection, L.L.Gypranote 7at P 77 (“In response to the generatorsiraemts, PJM states that
the ‘suppression’ of prices that they claim woutdult from a short-term resource hold-back presiynalbeady
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recently as its May 2014 response to the IMM’s 281&e of the Market Report, wherein PJM
reported that its analysis of historic RPM perfoncea showed no such price suppression had
occurred. PJM stated in this regard as follows:
Based on analysis of RPM performance since 2007,2th percent deferred
supply does not unreasonably lower capacity procard, rather it is a
mechanism to provide opportunity for short-termorgse participation and to
prevent systematic over procurement of capacitgtu@l market performance and
comparison of 3.5 year forward load forecast taacload requirements appear
to validate the deferred supply procurement medmanBased on this analysis,
PJM does not believe there is evidence that thep2igent deferred supply
artificially or inappropriately suppresses forwaoapacity prices.In fact, the 2.5
percent deferred supply appears to be a conseevatiantity of supply deferral

that properly reflects the dynamics of forward |dackcasting and prohibits over-
procurement of forward capacity and overstateméfarward capacity price¥

Joint Parties agree with PJM’s earlier and longditapposition that there is no evidence
that the 2.5% holdback inappropriately suppressesard capacity prices. As importantly, the
opposite has not been proven — that eliminating itbkelback will not amplify the already
immense capacity price increases that will resolinf PJIM’s CP proposal for no commensurate
benefit.

Finally, the Commission asserted that the elimoratdf the 2.5% holdback will help
ensure that PJM has obtained enough committed itg&@his is completely irrelevant as PJM
has not had any issues with obtaining committecdciéyp Indeed, PJM has adopted limitations
on capacity imports and the use of Demand Respdusein part to the fact that too much
committed capacity was being provided. Rather, ithpetus and justification for the CP

proposal was to ensure that PJM’s capacity mark&tigles adequate incentives for resource

exists from the current ILR holdback, but has n@vpnted Base Residual Auctions from clearing almve Net
CONE, nor has it prevented new entry.”)

8 PJM's Response to the 2013 State of the Market mep®ay 7, 2014) (posted at
http://www.pjm.com/~/media/documents/reports/201010pjm-response-to-the-2013-state-of-the-marketjash

at 12 (emphasis added).
8 June 9 Order at P 398.
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performance. In other words, PJM’s concern has bemn its ability to procure sufficient
capacity in the auctions, but rather the availgbiind performance of the capacity that is
committed in the auction. There is no indicatitet &lone evidence) that eliminating the 2.5%
holdback will contribute to improvements in the mi®nal performance of capacity resources
that are committed, which is the objective thatensibly prompted the filing of PIM’s CP
Proposal. Furthermore, while it is undeniable #iahinating the holdback would put additional
upward pressure on capacity auction clearing pritesextra cash-flow that results would go to
all resources that clear, regardless of whether theflogaries of the additional cash flow need
to make investments for improved performance. €quently, eliminating the holdback would
provide a windfall to resources that already haukt ¢apability to perform in emergency
conditions and are already fully compensated ferr thbility to perform accordingly.

For the above reasons, the Commission’s accept@nedM’s proposal to eliminate of
the 2.5% holdback was arbitrary and capricious. ré€earing, the Commission should require
PJM to retain the 2.5% holdback at least untibit demonstrate that (i) eliminating the holdback
IS necessary to prevent harm to the public intesest (ii) that PIJM has solved its long-standing
load forecasting problems that have created angepsgted a tendency toward over-
procurement.

F. The Commission’s Direction to PJM Requiring Eliminaion of the Monthly
Stop Loss Limit Was Arbitrary and Capricious.

In order to ensure the total net charge liability penalty) undertaken by resources
committing capacity are proportionate to the rifkat a resource reasonably should undertake in
committing capacity, PJM proposed two forms of ¢aps“stop-loss” limits on the total Non-

Performance Charges that may be assessed on aceSourhe first is an annual limit that

87 Tariff Attachment DD, Section 10A.
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would limit the relevant resource’s liability to51ltimes annual Net Cost of New Entry
(“CONE”"). The second is a calendar month limitttlnould limit the relevant resource’s
liability to 0.5 times Net CONE times the relevaasource’s installed capacity.

In response to the Commission’s Deficiency LetelM stated that it was willing either
to eliminate the proposed monthly stop-loss lintit@ commit to review the monthly stop-loss
limit and any impact on performance incentivesraippropriate time after implementing the CP
design®® PJM stated that, on the one hand, the monthly-lsss limit reduces generators’
exposure to the Non-Performance Charge in a mawghJanuary 2014. However, on the other
hand, the monthly stop-loss limit (according to BJiilutes the core incentives by allowing
under-performance without consequence once a resbais reached the monthly stop-loss limit.
Of course, it also would reduce the size of Perforoe Bonus Payments available to resources
that exceed their commitments.

The Commission agreed with PIM’s Deficiency Letimmments and determined that the
monthly stop-loss’s allowance of non-performancthaiit consequences after the monthly limit
is reached warrants removal of PIM’s proposed niprstop-loss limit® Accordingly, the
Commission conditioned its approval of the CP psgpawn PJM’s elimination of the monthly
stop-loss provisiofi’

In striking the monthly stop-loss limit, the Comsian unjustly and unreasonably shifted
the balance between penalties that are strong énoudiscourage unwanted conduct but not so
onerous as to either drive away capacity suppbelnsmpose such excessive risks that the price

premium they are forced to recover through thefersfis prohibitive. Without the monthly

8 pJM Deficiency Letter Response at 20-23.
8 June 9 Order at P 165.
“1d.
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stop-loss limit, suppliers may be forced to choos®veen including substantial risk premiums in
their sell offers (with the concomitant risk of redearing) or exiting the market entirely. They
would face this Hobson’s choice because, in theerad®s of a the monthly stop-loss limit,
resource owners could lose a large part of annapladty revenue in one fell swoop,
notwithstanding the annual stop-loss limit. Moreqvshifting to a mechanism that relies
exclusively on large financial penalties is mokely to cause an exodus from the market, right
as PJM’s other performance improvement initiatiekscussed at length in the Joint Protest and
in the Bay Dissent, have begun to bear fruit. thes reason alone, the Commission’s rejection
of the monthly stop-loss limit was unjust and usmeable and should be reversed.

Moreover, the Commission’s basis for its requiretrtereliminate the monthly stop-loss
limit relied on PJM's assertion that retaining thenthly stop-loss limit would allow under-
performance without consequence. But PJM’'s comenivas pure conjecture, wholly
unsupported, unscrutinized and untested. Clainthisfnature do not constitute the substantial
evidence on which the Commission’s factual deteathoms must be grounded. It therefore was
arbitrary and capricious, and an act of unreasasmision-making, for the Commission to put
its reliance on such a speculative claim in deteimgi to eliminate the monthly stop-loss. At the
very least, Joint Parties request that the Comonssetain the monthly stop-loss limit but
require PJM to present an annual report, afteriggisome real-world experience with the stop-
loss provisions, to: (i) evaluate the impact ofs@rovisions, if any, on the efficacy of the Non-
Performance Penalties in promoting improvementesource availability and performance; and

(i) propose any necessary adjustments going fatwar
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G. The June 9 Order Requires Clarification and/or Reharing with Respect to
Capacity Resource Aggregation.

In its June 9 Order, the Commission agreed with RB&t certain resource types,
including Capacity Storage Resources, IntermittResources, Demand Resources, Energy
Efficiency Resources, and Environmentally-limitedsurces (collectively referred to herein as
“Intermittent Resources”), should be permitted brsit aggregated offers. Joint Parties agree
that aggregation is reasonable and appropriat¢htotisted resource types and that permitting
such resources to submit aggregated offers as GRikely enhance their ability to provide
reliability benefits to the PJM region and may ease competition in the capacity market.
However, as discussed below, Joint Parties alsdevaelthe June 9 Order is unduly
discriminatory in limiting aggregation to only cairt types of resources. Even if the
Commission does not grant rehearing on that isqumyever, two issues regarding
implementation require clarification.

1. All Capacity Resources Should Be Permitted to SubrmiAggregated
Offers

The Commission accepted PJM's proposal to alloweagded offers. It stated that
aggregation of resources for this purpose is redde because "the aggregated offer allowance
is designed to provide an avenue to CP participaipresources that otherwise may be unable
or unwilling to participate on a stand-alone bdmssause no reasonable amount of investment in
the resource can mitigate non-performance riskntcaeceptable level within the CP market
design? The June 9 Order, however, also adopted theafinits on resource aggregation PJM

had proposed.

1 June 9 Order at P 101.
|d. at P 102.
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The Commission erred in rejecting arguments thhttygles of resources should be
permitted to submit aggregated offers. The reagptor allowing aggregated offers from
certain types of resources, such as demand respeswmarces, could apply equally to other types
of resources. For example, there are instancesewi@ramount of investment in a traditional
resource, such as a combustion turbine, or theaggrof new pipeline capacity can adequately
mitigate non-performance risk to an acceptable llevdn such instances, it is unduly
discriminatory and preferential to allow aggregabdéiérs from some types of resources but not
others?® Therefore, on rehearing, the Commission shoutdctiPJM to remove categorical
limitations and provide thatll resources are permitted to submit aggregated offers

2. The Commission should Clarify that Intermittent Resurces may
Aggregate With Other Like Resources Unless They aréocated in
Modeled LDAs.

Although the Commission found that Intermittent &ases should be permitted to
aggregate offers as CP, the Commission held thal sggregation should be limited to
resources located within the same LEfAWithout clarification, the adoption of this liration
will be arbitrary and capricious. Specifically, fehJoint Parties agree that Capacity Emergency
Transfer Limits should be taken into account forpmses of aggregating a CP offer and that
aggregation should only be permitted where theeggied resources have the ability to provide
capacity across LDAs, clarification is required that the limitation is not excessively and

needlessly narrow.

9 See Alabama Elec. Coop. v. FER884 F.2d 20 (D.C. Cir. 1982%al. Indep Sys. Operator Corpl19 FERC
1 61,076 at P 369 (2007)("In general, discrimipratis 'undue' when there is a difference of rateans or
conditions among similarly situated customers.")

9 June 9 Order at P 103.
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In the development of RPM, PJM identified 27 subyeg for evaluating the locational
constraints, known as LDAs. However, PJM only atjumodels the LDAs under certain
circumstances indicating the existence of bindingngmission constraintswiz., when a
Capacity Emergency Transfer Limit (“CETL”) into &DA is less than 1.15 times the applicable
Capacity Emergency Transfer Objective (“CETO”). RADA will also be modeled if (a) the
LDA had a Locational Price Adder in any one or mofe¢he three immediately preceding Base
Residual Auctions; or (b) the LDA is determined®iM to likely have a Locational Price Adder
based on historic offer price levéfs.PIJM may also decide to model the LDA as a coinstida
LDA regardless of the outcome of the above tedtiseife are other reliability concerns. In other
words, concerns about the ability of aggregatedueces to provide energy to the region during
real-world emergencies only come into play in thewnstancege.g., presence of binding
transmission constraints) in which PJM finds itessary to model an LDA.

Consistent with the foregoing, PJM has recognibed aggregation across LDAs should
be limited only during the conditions that wouldisa PJM to model an LDA. Specifically, PIJM
stated that it, "determined that it can permit aggtion across LDAs, and will include revised
language to the PJM Open Access Transmission T@iitriff*) should the Commission so
order, in a compliance filing to remove the ‘withthe same LDA' restrictio® The
Commission’s own more narrow interpretation, as feeth in the June 9 Order, appear to
prohibit the aggregation of resources across LDA® 6Rest of RTO,” even when there are no

binding constraints that would impair the flow ofeegy during an emergency.

% EMAAC, SWMAAC, and MAAC LDAs will be modeled as nstrained LDAs regardless of the outcome of the
above tests.

% pPJM Answer at 25.
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In order to be consistent with long-establishedvRi?actices and to allow the broadest
aggregation of resources that can reliably prowdpacity across LDAs when needed during
emergency conditions, Joint Parties respectfulyuest that the Commission clarify that the
identified resources may make aggregated offe@@FPawith resources in other LDAs that are not
modeled LDAs or that did not bind. Conversely, wH&M models an LDA, only resources
located within the modeled LDA may aggregate witeo resources located within the modeled
LDA for the purpose of offering as CP. Any morgrgjent limits on aggregation, such as those
imposed by the June 9 Order, go beyond what isssacg to promote reliable operations.

3. The Commission Should Clarify that Capacity Resoures May
Aggregate for the Purposes of Both Qualification asCP and
Compliance Measurement.

The Commission explained that the purpose of suulteld aggregation is to allow
resources that would “generally not be able torofe Capacity Performance Resources to
aggregate their capabilities order to reliably perform during emergency cdimhis”®’ The
Commission further clarified that Intermittent Resmes are permitted to aggregate “because no
reasonable amount of investment in the resource nciigate non-performance risko an
acceptable level within the Capacity Performanceketadesign.®® In other words, the
Commission appears to have intended that limitsdwee aggregation be permitted to allow
resources that could not otherwise qualify as aR&Bource on its own to join with other
resources to qualify, thereby mitigating their riek non-performance but still having the
combined capability to perform reliably during amexgency. However, PJM has given itself

wide latitude on how to interpret and apply the raggtion concept, ranging from a limited

" June 9 Order at P 101 (emphasis added).
%d. at P 102(emphasis added).
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interpretation that would eliminate any risk mitiga benefits aggregation may otherwise offer,
to something that appears to be more in line iihGommission’s intent.

To be specific, in a CP training session condudigdPJM on June 24, 2015, PIJM
presented an example of resource aggregation hgpathetical solar and wind resources. PJM
explained that the resources may aggregate fopuhgose of qualifying as a CP Resource, but
that in measuring compliance, each of the resoureest be capable of meeting the performance
requirements on its own even if it offered and wsared as an aggregated resource. The
relevant PJM slide states, “Aggregate Resource domant quantity must be allocated to the
individual resources comprising such aggregatederotoassess performance on an individual
resource basi$® At a later CP training session, however, PJM nsaa course and, using the
same example, presented a conclusion wherein the avid solar resources’ performance would
be netted:

* Sum of the Performance Shortfall/Bonus Performasadeulated for the
underlying capacity resources that were requiregheddorm during the
Performance  Assessment Hour establishes the Penficen

Shortfall/Bonus Performance for the Aggregate Resoufor such
Performance Assessment Hour.

* Non-Performance Assessment Charges/Credits wdlsbessed to the
Aggregate Resourcg?
Given the drastically different interpretations afjgregated resource compliance

measurement, clarification from the Commissiorerguired to prevent PJM from reverting to its

earlier interpretation - an interpretation thatwebeliminate any risk mitigation benefits of

% PJM  Capacity Performance Training, June 24, 2015 &4. Available  at:
http://www.pjm.com/~/media/committees-groups/conteds/elc/postings/capacity-performance-training-
presentation.ashx(last viewed on July 3, 2015).

190 pjyM Capacity Performance Training, July 8, 20182t The document should be available via theotalig
link http://www.pjm.com/~/media/committees-groups/conteas/elc/postings/capacity-performance-training-
presentation.ashx(last viewed on July 9, 2015). However, ashef time of this filing, PIJM had not yet posted the
document to its website.
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aggregation and, thus, eradicate the value anly lise of resource aggregation. Because of this
uncertainty, Joint Parties are compelled to seakfidation from the Commission on this matter.
Without Commission direction, PIM’s election to iba its interpretation at will could have the
effect of ensuring that most Capacity Storage Ressu Intermittent Resources, Demand
Resources, Energy Efficiency Resources, and Enwienrtally-limited Resources are effectively
prevented from meeting the performance obligatioh€P, leaving them to participate in the
market only as sources of energy. Such an outcomed be contrary to the Commission’s
clear intent in permitting resource aggregatioiccordingly, the Commission should clarify
that individual resources that are permitted tgregate for the purpose of qualifying as CP also
will be aggregated in measuring compliance duriagd®?mance Assessment hours.

H. The Commission Should Clarify that Undelivered Megavatts Will Not Count
as a Shortfall During Unforeseen Emergency Conditios

The import of P 173 of the June 9 Order, discusse8ection III.B. above, is the no-
tolerance Non-Performance Charge, where parametéations and market-based offers that
are higher than cost-based offers can subject @ures to non-performance penalties. With
respect to PIJM's ability to rescind a Generatorniégiance Outage, the Commission reasons
that PJM should have such authority because "emeygeconditions are often not
foreseeable!®™ The same reasoning should apply to resources dtednto provide capacity.

In circumstances where an emergency condition iSareseeable, the resource should not be
subject to Non-Performance Charges if it is notilaktke. Instead, Non-Performance Charges
should only apply during times of or approachingeegency conditions. In the alternative, the
Commission should at least clarify that generatalisnot be assessed a performance assessment

penalty absent a clear communication from PJM pgddhe generator incurring the performance

101 June 9 Order at P 494.
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obligation. Generators should be made aware iaracly whether they will be assessed a Non-
Performance Charge based on the criteria set fartthe June 9 Order, and any additional
exception criteria that may be directed by the Cission!®?

IV. CONCLUSION

WHEREFORE, Joint Parties respectfully requeststtiatCommission grant clarification
and/or rehearing of the June 9 Order to addressertiors specified herein.
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